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PREFACE 


The Subcommittee on Labor and Labor-Management Relations 
has studied many situations involving bad labor-management rela- 
tions. In every one of these situations ; the element of delay in getting 
a final determination of an unfair labor practice charge or of a repre- 
sentation petition figured importantly as an aggrav ating factor. 

An investigation of this problem of delay was, therefore, directed 
by the subcommittee. The present report represents the results of an 
investigation by Mr. Jack Barbash, the staff director of the subcom- 
mittee. It is designed to serve as a starting point for subsequent 
activity in this field by the subcommittee. 

As is the rule generally with staff reports, this document does not 
purport to commit the members of the subcommittee with respect to 
subject matter or recommendations. 


Husert H. Humpurey, Chairman. 
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INTRODUCTION ! 


This is a report of an investigation authorized by the Subcommittee 
on Labor and Labor-Management Relations into the factors affecting 
time consumed in the processing of cases by the National Labor 
Relations Board. 

The raw material which this report is based on consists of the fol- 
lowing: 

(1) Field investigations in the operations of nine regional 
offices. 

(2) Investigation in Washington of the operations of the 
offices of the Board members and of the General Counsel. 

(3) Discussions with attorneys representing management and 
union interests before the National Labor Relations Board. 

No claim is made here that this report is the result of a complete 
engineering efficiency survey. Whatever merit this report has stems 
in the first place from the commendable candor and insight with 
which agency officials analyzed their own operations. The investi- 
gator received unstinting cooperation from agency personnel in the 
project and his requests for special material and tabulations were 
uniformly met. 

PERSPECTIVES 


As the investigator developed his analysis and recommendation, he 
found himself hewing to certain perspectives. The specific recom- 
mendations which follow may be more intelligible if these perspectives 
are set down briefly. 

This is a staff report to a subcommittee of the United States 
Senate. The appropriate function of a staff report in this connection 
is not to recommend substantive policy. But if it has any function at 
all it is to suggest methods by which such policy niay be more effec- 
tively administered. Therefore, for the purposes of this report, no 
judgment is expressed as to whether substantive provisions of the 
Labor Management Relations Act are good or bad. The report con- 
cerns itself only with procedures. 

2. Expeditious handling of a case has to be tempered by adequate 
provisions for due process. But sometimes the due-process concept is 
extended to mean endless conferences, clearances and consultations 
and postponements, which have no purpose other than delay or 
obeisance to bureaucratic rituals. The recommendations in this report 
seek to strike a fair middle ground between due process which becomes 
really “undue” process, on the one hand, and arbitrary automatic 
assembly-line consideration, on the other. 


1 This staff report was prepared by Jack Barbash, staff director of the Subcommittee on Labor and 
Labor-Management Relations of the Committee on Labor and Public Welfare, U. 8. Senate 
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How a recommendation in such a complex field as labor relations 
will work out in practice, is at very best a matter of conjecture. It 
is not feasible most of the time to work out a controlled experiment. 
Therefore this report operates on the assumption that the way to 
reduce processing time is to reduce, not to increase, the number of 
steps in a given procedure. An illustration may illuminate this point. 
At an early point in this investigation, we considered a recommenda- 
tion that i War Labor 
Board or the Wage Stabilization Board—be established, accompanied 
by a procedure for appeal to the National Board in Washington. The 
advantages claimed for the proposal was that such regionalization 
would reduce the case load for any given board and that decisions 
would issue faster. This could be true but what could equally be true 
is that a regional board might provide still another source of delay if 
one or another of the parties decided to utilize the full gamut of board 
procedure. This would be undoubtedly true of the “tough” cases and 
it is precisely these tough cases that constitute the locus of the problem 
of delay. 

4. Part of the problem of delay, though by no means the most im- 
portant, lies in the lack of adequate appropriations to the National 
Labor Relations Board. Indiscriminate reductions in appropriations 
in this area can be particularly devastating. Faced with a reduced 
appropr lation, a public works agency cuts down its construction activi- 
ties. But agencies like the National Labor Relations Board have no 
control over their case load. The propensity of the unions and em- 
ployers to file ecits or ask for representation elections under the 
Labor Management Relations Act has nothing to do with the amount 
of money Congress provides for the NLRB. There is therefore a 
responsibility on the part of the Congress to relate its appropriations 
to workload. 

For the purposes of this report we have not taken into account 
whether the Congress would be willing to vote such additional funds 
as would be necessary to carry out some of the recommendations. 
There is of course no way of determining this. But it should be added 
that in the opinion of the investigator the implementation of the recom- 
mendations would result in a substantial net reduction of man-hours. 

5. The recommendations in this report stem from the plausible 
theory that formalized procedures should not be used where informal 
procedures will do just as well and save time. For example, field 
examiners and lawyers should use face-to-face meetings with each other 
as a substitute for formal conferences and exchange of memoranda. 
The telephone should be used wherever possible in communicating 
with the parties, instead of letters and conferences. In general the 
preparation of written documents in connection with case handling 
should be minimized to the extent consistent with maintaining an 
authentic and reliable basic record. 

6. Most of the recommendations represent the distillation of dis- 
cussions with officials of the National Labor Relations Board. It 
should also be added that the investigator found no “horrible’’ 
examples of bad administration. On the contrary,he was impressed 
with the general competence and sense of devotion to the job which he 
found prevailing among Board staff in the field and in Washington. 
The investigator found an admirable willingness on the part of the 
staff to explore methods of improving operations and a capacity to 
examine their own work in a critical way. 
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7. Finally it should be said that the analysis and recommendations 
are offered with humility and not as eternal verities. This report 
will serve the purpose intended for it if it is usable as a background 
against which the Senate Committee on Labor and Public Welfare 
can elicit testimony from all groups which have an interest in this 
problem of expeditious implementation of the national labor policy. 

If this report has any merit, it is not because the mvestigator sets 
himself out as having intelligence or knowledge superior to the Board 
staff concerned with these matters but because as an outsider with 
some background in the field of Government regulation of labor prob- 
lems he can bring to bear perspectives which are not always available 
to the administrator harassed by the day-to-day exigencies of his job. 

As is apparent from an examination of these statistics, improve- 
ments have been made in cutting down processing time, particularly 
in representation cases. But a lapse of between 400 days and 490 
days appears to be an extraordinarily long time to process an unfair 
labor practice case. Much more will have to be done to get expedi- 
tious handling of cases. 

Nor do these statistics tell the whole story. The statistics do not 
show, for example, the overwhelming majority of cases which are 
closed informally (about 90 percent in ‘unfair labor practice cases, and 

2 percent in representation cases) and therefore these data will tend 
to overstate the time elapsed in handling on average the entire case 
load of the NLRB. 

On the other hand, to the extent that these data represent the time 
factors involved in the tough, that is, the contested cases, there is a 
tendency for the method used in compiling the data to understate the 
actual time lapse. The likelihood is that if the specific cases, either 
representation or unfair labor practice, decided in any given month 
were traced back to the date on which the charges or petitions were 
filed, the time lapse would be substantially larger than is computed 
by adding up the segments of time elapsed at various stages of case 
handling in a given month. Moreover, these statistics do not indicate, 
nor do they purport to, the postdecision time lapse. That is the time 
consumed in attempt at securing compliance by the regional office 
and the circuit court proceedings on petitions for enforcement or 
review. 

The nature of a disturbed industrial relations situation makes time 
a critical element. It is not possible to hold the positions of the 
contending parties in the status quo until the Board can come to some 
definitive conclusion. The union’s majority in a representation case 
can be dissipated by the time an election is ordered. A Board order 
for the emplover to bargain in good faith or to cease and desist from 
certain unfair labor practices may issue only after the union has been 
destroved. 

The Board action must come expeditiously or its practical effects 
are weakened. The nature of the statute is remedial rather than 
punitive, and the fear of punishment for past illegal acts therefore 
does not act as a deterrent to the wrongdoer. Even the indirect 
punitive effect of a back-pay order is diluted because the workers 
discriminated against do not wait until their case is adjudicated by 
the Board. They get other jobs so that such earnings are deducted 
from the employers’ back-pay liability, and even the. punitive effect 
of a back-pay claim is limited. 


| 
} 
| 
| 
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The upshot, to a larger degree than in other branches of litigation, 
is that administrative delay weakens the force of public policy, at the 
same time that substantial harm is done to those who rely on the 
Board to protect the rights guaranteed to them under the law. This is 
particularly true in the labor-management field, because there is no 
money equivalent which can be imputed as the result of the failure of 
the law to operate speedily. 

The approach of this report is first to describe the processing of 
representation and unfair labor practice cases, and then to comment on 
various possibilities for reducing time lag. 


PROCEDURE IN REPRESENTATION CASES 


This description of the full processing of a representation case 
assumes the absence of a consent or stipulated election which normally 
raises no serious problems of delay,” and assumes a typical case running 
the full gamut of board procedures. The larger number of representa- 
tion cases are in the consent or stipulated category. 

A petition alleging a question of representation is filed in the 
regional office by the union or, in a relatively few instances, by an 
employer. 

(2) The case is docketed, checked for compliance with the provi- 
sions requiring the filing of non-Communist affidavits, and financial 
and constitutional data. Through the office of the regional director, 
ory case is assigned to a field examiner for investigation. 

) The field examiner investigates the facts in the case; whether 
ues is actually a question of representation and a proper showing 
of interest, the appropriateness of the bargaining unit requested, 
other representation and unfair labor proceedings involving the 
employer or the petitioning union, and whether the character of the 
emplover’s operations falls within the commerce jurisdiction of the 
NLRB. He then calls the parties together in a conference to find 
out if a consent or stipuated election is possible. 

The field examiner prepares a final investigation report which 
details the results of his investigation. 

The final investigation report is reviewed by the regional 
director. It will go to the regional director by way of a senior field 
examiner who appends his recommendations. 

(6) From the regional director, the case goes to the chief law officer. 
In a larger office, the chief law officer will assign it to a field attorney 
who will report on the case to him. 

The chief law officer will set down the case for hearing which 
means assigning a date and place and hearing officer who will normally 
be an attorney on the regional staff. In addition, he will recommend 
the issuance of a notice of hearing to the interested parties. 

(8) The representation hearing is held, the hearing officer writes a 
report on the hearing, without recommendation, and the transcript 
is forwarded to Washington. 

? The consent election is technically known as the agreement for consent election. In the consent « ‘lection 
the parties waive all rights to a hearing with all issues in dispute resolved in a final and binding form by the 
regional director. It is the regional director who issues the certification. 

In the stipulation for certification election, the parties waive their rights to a hearing before the election 
with the Board in Washington, D. C., finally determining all questions in connection with the election. 


The certification is issued by the Board rather than by the regional director. The postelection procedures 
here are the same as in a contested election. 


20994—-52——2 
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The transcript and report are received in the office of the execu- 
tive secretary; the executive secretary then reads the hearing officer’s 
report to de ‘termine whether the case is likely to be a difficult one or a 

‘no issues’ case, and upon request may grant extension of time for the 
filing of briefs. If it is a no-issues case the executive secretary will 
assign the case to Board members on a rotating basis. If it is a 
difficult case, then the executive secretar y will hold back assignment 
until a Board member indicates his availability for such a case. 

(10) Within the Board member’s office, it normally will channel as 
follows: Chief legal assistant, supervisor, legal assistant. It is the 
last named who will draft the decision subject to successive clearances 
with his supervisor and the chief legal assistant. If the case is 
relatively simple, a standard one-page form, called the short form, 
will minimize problems of drafting representation decisions. 

(11) When a draft of the decision is ready, it is circulated by the 
executive secretary’s office among the offices of the other Board mem- 
bers on the panel. If agreement is reached, it will then go to the 
executive secretary who will proceed to issue it formally as a decision 
and direction of election. If the representation case raises novel 
issues which in the judgment of the panel members require considera- 
tion by the full Board, a summary memorandum will be prepared and 
the case will be put on the agenda for consideration by the full Board. 

(12) Pursuant to the decision, the regional director will proceed to 
conduct the election and report the results. 

(13) In the event that the parties challenge, or make objections to, 
the conduct of the election, the regional director will investigate and 
submit a report to the Board. The Board will rule on the objections, 
and if the objections are held invalid, the Board issues a certificate of 
election. If the Board finds a substantial issue is raised by the ob- 
jections, then it will direct the regional director to conduct a hearing. 


ANALYsIS OF Boarp PROCEDURES IN REPRESENTATION Cases ! 


In this section, the report is concerned with the conspicuous ele- 
ments of delay which prolong case handling. Recommendations for 
improvements are suggested. 

The first obstacle to speedy handling is the routine connected with 
the non-Communist affidavit. The core of the time problem is that 
officers of local unions keep changing constantly, and it appears that 
keeping the compliance affidavits current with the movement of local 
officials in and out of office is a clerical task of some magnitude. The 
absence of a full complement of affidavits for any given local union 
involved in a case automatically halts Board processing procedures on 
that case. In the vast majority of cases, it is clear that the temporary 
noncompliance is technical; it is not because the local union officers 
are Communists, but because most of them are people who earn their 
living at their craft rather than at being union officers and it takes 
some time to execute and get to the Board what is to them a formid- 
able legal document. Or in many situations, the local union may meet 
once a month with local officers not otherwise accessible. 





! Since this report was drafted the general counsel has instituted several changes in the processing of 
representation cases which deal with many of the problems raised in this analysis. A description of these 
changes may be found in the appendix tothisreport. It should be noted that the early months of operation 
of these revised procedures has revealed noticeable reductions in time lapse. 
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It must be candidly recognized that at this stage, the non-Com- 
munist affidavit is serving no practical purpose. Well-known 
Communist Party liners have had no difficulty in signing affidavits 
that they are not Communists. Whatever else may be attributed to 
the anti-Communist affidavit, it has not prevented unions controlled 
by followers of the Communist Party line from using the facilities of 
the National Labor Relations Board. 

A labor-saving approach to the problem of barring the facilities of 
the Agency to unions with Communist officers is to amend the law to 
waive the affidavit requirement for those labor organizations that 
certify that their constitution and/or by-laws bar Communists as 
defined, from holding any office in the organization, the waiver to be 
effective for so long as this provision in the constitution remains and 
is enforced. This —— is not offered as a certain way of dealing 
with the problem of Communist-dominated unions. The proposal 
does purport to be a way of maintaining at least as much control over 
the use of Board proce edures by Communists as there is now, and at 
the same time cutting down on the cumbersome clerical tasks imposed 
on the agency and on the overwhelming number of unions free from 
Communist influence. 

It may also be worth while to consider eliminating the requirement 
for an automatic annual refiling and to require filing only when there is 
a change in officers. 

The chief element in time lapse is the field examiner’s investigation 
of the representation petition. The delay stems in the first instance 
from a condition about which nothing much can be done. Field 
examiners operate on a case-load basis. ‘They may be handling 10 to 
15 cases at any particular time. The examiner is simply not free to 
start on a case immediately after it is assigned to him. He has to 
fit it into his case load; and if the region covers a sizable territory, he 
fits the investigation into a schedule when he can get out to the site 
of the investigation. In turn, this has to be fitted in with the avail- 
ability of union and management witnesses. All in all, the field 
investigation is time consuming and given the present case load and 
the reluctance of the Congress to vote funds for additional personnel, 
there is no substantial relief in sight from this source. 

Arranging and holding the joint conference when it is evident that 
no consent election will result may in itself be wasteful. There should 
be no commitment to holding the conference as a matter of course, 
and the conference should be dispensed with if it appears that a 
consent election is out of the question. 

An effort should be made to systematize the scheduling of repre- 
sentation hearings so that the field examiner on a case can get a hear- 
ing date immediately upon request. 

In larger offices, when the final investigation report is completed, 
it will go in turn to the senior field examiner, the regional director, the 
chief legal officer and/or a field attorney. Smaller regions have devel- 
oped less time-consuming and more informal methods of internal 
review of a given representation case. The preponderance of repre- 
sentation cases poses no issues. These ‘‘no issues cases” arise simply 
out of the disposition of the emplover or a rival union not to agree to a 
consent or stipulated election for, perhaps, some strategic reasons. 
There is therefore no need in these cases to adhere to an elaborate 
review process through the legal side of the regional office. The 
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combined judgment of the field examiner and the regional director 
should be adequate and informal clearance on doubtful points with the 
legal division should suffice. 

To the extent that the unavailability of hearing officers is a factor 
in delaying the handling of representation cases, there seems to be 
no good reason on balance why experienced field examiners, in ad- 
dition to the attorneys, may not also act as hearing officers. This is 
being done in some regional offices of the Board. If the field examiner 
who originally investigated the case is used, much time can be saved 
by the single handling. 

It may also be possible in the ‘“‘no issues’’ representation cases to 
devise a short form stipulation by union and management in lieu of 
hearing. The stipulation would cover the material facts, the questions 
in dispute, the waiving of hearing and of briefs and all procedure to 
the point of Board decision. For the purposes of Board decision, the 
stipulation would constitute the full record of the case. In line with 
a recommendation later in this report, the point of decision in the 
short form stipulation can be the regional director instead of the Board. 

In the later days of the Wagner Act, the Board developed the 
technique of the prehearing election. The prehearing election, as the 
term suggests, involves an “election before hearing. The effect of the 
prehearing election was to wash out many of the issues in dispute, 
and in the vast majority of the cases, no hearing was subsequently 
requested by either side. The Taft-Hartley Act rules out the pre- 
hearing election unless there is consent by all the parties in interest. 

To be sure, the prehearing election is susceptible of abuse if issues 
which may later arise in collective bargaining are left undecided in 
the representation proceeding. But on balance, the prehearing elec- 
tion expedited elections and saved a considerable amount of time 
and public money. The Taft-Hartley Act should be amended to 
reinstate the prehearing election procedure. 

There appears to be no good reason why contested representation 
cases should be routinely processed by the Board in Washington. 
Something on the order of 40 days elapses between the close of the 
representation hearing and the Board decision. This stage of the 
process consumes the largest segment of the total time lapse between 
the filing of the representation petition and the issuance of the Board’s 
decision. Nor, given the structure of organization which the act seems 
to impose on the Board, is there any hope of reducing this time sub- 
stantially. Later in this report, we shall have something to say about 
this phase of the problem. Here it is enough to say that the require- 
ments of due process do not seem to require the multiple review and 
clearance which now goes on in connection with representation cases. 
It should be recalled that the representation case has been already 
thoroughly processed in the regional office. The excessiveness of this 
review is further accentuated by the fact that 45 percent of the repre- 
sentation cases handled by the Board in Washington are the short- 
form type, which means that there were no substantial issues involved 
but an application of already established law. Only 10 percent of the 
representation cases raise sufficiently novel issues to require a decision 
by the full five-man Board. 

Moreover, the re pre ‘sentation proceeding is essentially an investi- 
gatorv proceeding. The Board’s decision in a representation case is 
not directly reviewable by the courts, except that the order may be so 
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reviewed in a subsequent unfair labor practice case based on an em- 
ployer’s refusal to bargain. 

A solution to this problem of excessive review is to permit the 
regionad director to issue the decision and to allow appeal to the Board 
in Washington, in a procedure comparable to the certiorari petition of 
the United States Supreme Court. The application of the certiorari 
principle would mean that appeal to the Board in representation cases 
would lie not as a matter of right for the aggrieved party, but as a 
matter within the discretion of the Board. 

Making the regional director the effective end point in the repre- 
sentation procedure, would actually involve litthe more work in the 
regional offices than is now being carried on in connection with repre- 
sentation cases. Under the law, the hearing officer now reports on 
the representation case without recommendation. It would require 
little more work for the hearing officer to make recommendations to 
the regional director which, under this proposal, could serve as the 
basis for the regional director’s action. 

Aside from a saving of staff man-hours on the Board’s side, the 
shortened procedure would give the Board members themselves more 
time to spend on the really important representation cases which would 
come to them on appeal. And if the Board followed a sufficiently 
hard-boiled policy on what cases it would hear on appeal—namely, 
only those which posed novel issues on which there was no settled law, 
or those in which there were conflicting findings by regional directors 
only a small percentage of the cases which are now processed by the 
Board would be handled by it under the new arrangement. 

Giving final authority for representation decisions to the regional 
director would, in brief, shorten the time which it now takes to process 
representation petitions. Such a change would probably require an 
amendment to the Labor Management Relations Act of 1947. 

The Taft-Hartley requirement that a certification may be issued 
only after a Board-directed election forecloses abbreviated methods of 
determining the existence of a majority. Permitting the Board to use 
other methods where applicable, such as a cross-check of union mem- 
bership cards and employment rosters would speed up the final stages 
of representation procedure and yet provide generally the same meas- 
ure of certainty with respect to the results. This would require an 
amendment to the act. 

In a few regions, it was found that the.simple problem of getting 
ballots printed through the Government Printing Office was responsible 
for some delay. The regional director should be permitted to utilize 
the form of duplication; mimeographing, offset, printing, ete.—and 
the site of duplication whether Government Printing Office or not: 
which will make for the speediest holding of elections. 


PrRocreDURES IN UNrarrR LABor Practice Cass 


The processing of an unfair labor practice charge in the regional 
office is rather similar in outline to the processing of a representation 
petition. 

The unfair labor practice charge is filed on suitable forms in the 
appropriate regional office of the National Labor Relations Board. 

The charge is docketed, compliance with sections 9 (f) (g) and 
th) by the charging union is checked, and assignment of the case to a 
field examiner is made through the office of the regional director. 
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3. The field examiner conducts his investigation, in the course of 
which he examines the files on previous cases involving the union and 
the employer. He checks on whether the Board has jurisdiction, 
particularly with respect to the commerce facts. He will thensarrange 
a conference between the parties of interest. 

4. In the joint conference between the union and the management, 
he will continually press for an informal adjustment of the dispute. 
If he thinks there is no merit to the charge, he will seek to persuade 
the charging party to withdraw the charge rather than have the 
regional director dismiss the charge. If there appears to be merit, 
the field examiner may try to secure the elimination of the illegal acts 
and get the case settled informally. Finally, if the acts charged 
appear to be true, and serious enough, and demand some sort of formal 
action by the Board, the field examiner will undertake to get a consent 
decree whereby the respondent agrees not to contest the entry of a 
court order upholding the Board’s decision as agreed to. If the 
charge reaches this stage, the chief law officer and the regional direc- 
tor will be actively involved in the proceedings. 

5. If attempts at settlement fail, the field examiner writes a final 
investigation report in which he sets forth the essential facts with 
respect to the charge, including commerce jurisdiction. He will rec- 
ommend whether or not a complaint should issue. 

6. The final investigation report will be reviewed by a senior field 
examiner and/or the regional director. He will indicate his concur- 
rence or disagreement with the final investigation report. 

7. The final investigation report is then reviewed in the legal divi- 
sion of the regional office by a field attorney under the supervision of 
the chief legal officer. On occasion, the attorney may ask the field 
examiner to investigate additional points which are necessary to fill 
out the case. The attorney will then prepare a memorandum con- 
curring in or rejecting the findings and recommendations of the final 
investigation report. In some regional offices, the attorney will pre- 
pare an independent memorandum on the charge. 

8. On the basis of the investigation report and legal analysis, the 
regional director will decide whether or not the charge warrants the 
issuance of a complaint. If the case raises a novel point for which 
there is no firm precedent in Board decision, he will request advice 
from the general counsel in Washington. If the regional director 
approves the issuance of a complaint, he will hold back the formal 
issuance until he has requested and received a date for the trial ex- 
aminer’s hearing from the Trial Examiner’s Division in Washington. 
He then proceeds to issue both the complaint and the notice of hearing 
at the same time. If the regional director refuses to issue a complaint, 
appeal from the regional director’s disposition of the charges lies in 
the general counsel. 

9. The chief trial examiner assigns a trial examiner to hear the case. 
With the exception of a group of trial examiners based in San Fran- 
cisco, all trial examiners operate out of the Washington office. Post- 
ponements of the original date of the hearing are not infrequent, and 
the chief trial examiner also acts on these postponement motions. 

10. The hearing before the trial examiners is held and an attorney 
in the regional office will almost invariably appear in behalf of the 
general counsel. At the conclusion of the hearing, the trial examiner 
may, on his own, or at the request of counsel for either side, keep the 
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record open for a specified maximum period for the submission of 
briefs. 

The trial examiner proceeds to write and issue his intermediate 
report after the record is closed. 

12. If no exceptions are taken to the trial examiner’s intermediate 
report within 20 days, the intermediate report is automatically made 
the decision of the Board. 

13. If exceptions are taken to the intermediate report, the case 
goes to the Board. The executive secretary assigns the cases in order 
of receipt, to the Board member who has indicated his availability for 
assignment of an unfair labor practice case. The major administra- 
tive responsibility for processing the case falls on the chief legal assist- 
ant to the Board member who happens to be the chairman of the 
panel to which the case has been assigned. The detailed review of the 
record in the case is made by the legal assistant under the supervision 
of a supervisor and the chief legal assistant. After a draft of the 
proposed decision has cleared within the panel chairman’s office, it is 
circulated among the Board members who are part of the panel, and 
there it is reviewed by the respective legal staffs. 

The case is then scheduled for the agenda of the so-called sub- 
panel which is made up of the chief legal assistants of the Board 
members participating in the panel who have consulted with their 
principals in the meantime and are fully informed on their positions. 

Also present are the legal assistant who has read the record and his 
supervisor. If there is agreement on the approach to the case in ques- 
tion, a proposed decision based on principles drafted and circulated 
will be assented to. If, however, in the opinion of a Board member 
the case should be decided by the full Board, the case is put on the 
agenda of the meeting of the full Board, and a memorandum is pre- 
pared on the points at issue, which constitutes the basis of discussion 
among the Board members themselves. 

At the full Board meeting, the case is discussed, decided and it 
is indicated who will dissent if there are any dissents. Drafts of the 
majority and dissenting opinions are circulated through the executive 
secretary so that each side can deal with the issues raised by the other 
side. The Board’s decision order and accompanying opinions are 
issued. 

16. The regional director undertakes to secure compliance. If 
there is no compliance then the regional director will normally recom- 
mend that the Board seek an enforcement decree in the Court of 
Appeals. 

When the office of the general counsel is informed by the regional 
director that enforcement proceedings are in order, the preparation of 
the appropriate documents is under the general direction of the asso- 
ciate general counsel in charge of the Division of Law, and specifically 
under the supervision of an assistant general counsel in charge of en- 
forcement. Since enforcement is a Board function, the preparation of 
the case for review is carried on in consultation with the Board’s 
solicitor. 

18. The managing attorney proceeds to set in motion the ma- 
chinery to meet the technical requirements of the court of appeals 
with respect to filing of the record, notice, printing of briefs, ete. 

19. Oral argument is had before the court on the enforcement 
petition. The Board’s decision may also reach the court of appeals 
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via a petition for review by the party aggrieved by the Board’s order. 
In its answer to the petition for review, the Board normally petitions 
for enforcement. 

20. After the court hands down its decision on the Board’s petition 
for enforcement, the regional office checks on compliance. 

21. If compliance is not effected, consideration is then given to the 
initiation of contempt proceedings against the respondent in a court 
of appeals unless certiorari proceedings have been instituted in the 
United States Supreme Court. The instituting of contempt pro- 
ceedings will await the outcome of certiorari proceedings. 

22. Depending on the nature of the contempt action, the Court 
may itself hear the motion for contempt or assign a master to take 
evidence and render a report. If the latter, then there will be argu- 
ment by the Board and the respondent on exceptions to the report 
of the referee appointed by the Court. 


ANALyYsis oF NLRB Unrarr LAsBor Practice Procepures 


At the outset, it should be said that there are no large segments 
of time which can be saved in processing unfair labor practice cases 
and yet conform to the standards of procedure which the Adminis- 
trative Procedure Act imposes and which the Labor Management 
Relations Act provides for. 

The general counsel should explore the ways in which the charge 
forms completed by the charging party will contain enough informa- 
tion to reduce, to the extent possible, subsequent investigation by 
the field examiner. ‘To be sure, the whole burden of supplying the 
supporting data cannot be put on the charging party. Certain in- 
formation, such as commerce and payroll data, will be fully available 
only to an official of the National Labor Relations Board. 

The general counsel should consider the preparation of a simply 
written publication on how to present a charge or petition to the 
National Labor Relations Board as a guide to persons and organi- 
zations seeking access to the Board’s facilities. It would also seem 
desirable that charge forms which are presented in person be pre- 
pared with the assistance of a field examiner or other professional 
Board employee to avoid, as much as possible, later requests for 
additional information. Many regional offices already follow this 
practice, and it would be useful to make it standard practice in all 
Board offices. 

As we have said with respect to py nett petitions, the non- 
Communist affidavit requirement can be revised, serve the same 
purpose that it is now serving, and, at the same time, not be a source 
of excessive dela WW 

The field examiner’s investigation is the most crucial part in the 
processing of unfair labor practices. Yet this analyst finds himself 
quite thwarted in isol: ating segme nts of time which can be genuinely 
saved in this process. The job of the field examiner is one requiring 
a firm background in the meaning of the law (which now runs into 
ninety-odd volumes), personal qualities of tolerance, and firmness 
and talents for conciliating hostile groups. The key to potential 
sources of time savings lies in these imponderables. 

One of the blocks in the field investigation is, not infrequently, the 
inability to secure payroll and commerce data which can come only 
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from the employer’s files. An unwillingness on the part of the em- 
ployer to provide this information will account for a substantial loss of 
time. The answers to this problem are not clear cut. On the one 
hand, it may be argued that the Board should be more liberal in author- 
izing the use of prehearing subpenas, on the theory that the investi- 
gative process is an integral part of the administration of the law; and 
that moreover the investigation is as likely to result in a dismissal or 
other informal settlement, as it is in the issuance of a complaint. 
Even the issuance of a prehearing subpena, however, does not solve 
the problem completely because ensuing litigation (if the respondent 
seeks to litigate the enforcement of the subpena), will in itself be very 
time-consuming. 

The other side to this question in the view of some lawyers is this: 
an NLRB proceeding is essentially an adversary proceeding with the 
general counsel in effect acting as prosecutor, the general counsel 
should not be given a club which will make it mandatory for opposing 
counsel to give away his case in advance of the hearing. 

In terms of internal arrangements in the regional offices, several 
suggestions may be in order, none of which singly, it may be added, 
will be responsible for the saving of substantial blocks of time. Review 
of the field examiner’s field investigation report should not wait until 
the document is completed, but the examiner should be encouraged 
to consult informally with a staff attorney as the investigation devel- 
ops. In one office, for example, the practice is followed of assigning 
a field examiner and an attorney to a case at the same time, even 
though the attorney may not get to work intensively on the case until 
some later period. This practice has two advantages: It gives the 
attorney a working knowledge of the case which minimizes the time 
he needs to spend on it after the file comes to him in the normal course; 
it also minimizes time-consuming reinvestigations. 

The systematic in-service training of field investigators is another 
area which should bear investigation by the Board. It is clear that 
some examiners are noticeably better than others; they get a higher 
proportion of informal settlements, their reports are more pointed, 
they wind up an investigation more quickly. The question is: Are 
some of these talents teachable, or are they so much a part of the 
temperamental and intellectual equipment which the examiner brings 
to the job that a training program would be so much more time 
consumed in non-case-handling activities? Nobody knows for sure 
what the answers are, but it is certainly worth trying on limited 
experimental basis. 

There are no easy answers either to the time factor involved in the 
trial examiner’s phase of the hearing. Postponements of the hearing 
should not be granted as a matter of routine, but should be granted 
only on the most compelling reasons—in short, a tough policy on post- 
ponements of the hearing and for extension of the time for filing briefs 
after hearing. 

The quality of the record may be improved if the trial examiners 
will be continually alert to possibilities for utilizing the technique of 
stipulation in narrowing the issues which are to be adjudicated. The 
regional office attorneys also can help in shortening the size of the 
record by attempting to secure pretrial stipulations wherever possible 
in getting the record to focus more directly on the precise issues in 
litigation. 


20994—52——_3 
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A random sample of hearings closed in a given period indicates that 
the original deadline for the fling of briefs was extended in 10 out of 
13 cases with the respondent usually requesting the extension. 

The filing of briefs consumed 30 calendar days after the close of 
hearings. No doctrinaire conclusions should be drawn. from these 
data. Not all of these 30 days are wasted as far as the trial examiner 
is concerned. He may be hearing another case or he may begin study- 
ing the record even before the briefs come in. 

This much can be said properly: The trial examiners’ division should 
review its practices with respect to— 

(1) Permission to file briefs after the close of hearings. 
(2) Granting, as a matter of routine, requests for extending the 
time for filing of briefs. 

In writing the intermediate report, the trial examiner has no pro- 
fessional assistance of any sort. Considering the crucial importance 
of the intermediate report, it would seem worth while for the trial 
examiner to be able to utilize a source of assistance for legal research. 
Accordingly, it is recommended that a reservoir of legal assistants be 
established in the Trial Examiner’s Division which the individual 
examiner could draw on in the same way that a judge utilizes a law 
clerk; such an arrangement could result in a substantial saving of the 
examiner’s time and expedite the issuance of his intermediate report. 

The sheer weight of the Board members’ legal machinery imposes 
delaying factors over and beyond that required by the process of 
reviewing intermediate reports. Each Board member has a legal staff 
of 18 professional people which includes a chief legal assistant, 3 
supervisors and 14 legal assistants. The staff have been reduced as 
a result of budget cuts since this was written but the magnitude of 
reduction does not affect this analysis. In addition, there are a solic- 
itor and associate solicitor functioning as a legal advisers to the 
Board members as a whole. 

The size of the legal staff attached to each Board member’s office 
is inherent in the act which prohibits a pool of attorneys in the service 
of the Board as a whole. I have no evidence that, given the existin 
case load, the number of legal assistants in the respective Boar 
member’s staff is excessive or insufficient. 

It is manifestly impossible for the Board members to deal with 
14 different legal assistants, and the need is self-evident, therefore, for 
tiers of authority between the Board member and the lower echelons 
of his staff. But, the mere existence of a staff of this size in each 
Board member’s office consumes time in such activities as clearances, 
conferences, and transporting papers from one office to another office. 
It is important to recall that this up-and-down movement of papers is 
likely to be duplicated in each of the additional Board members’ 
offices who are on the panel; and if the case involves the full Board, 
then the movement from legal assistant to supervisor to chief legal 
assistant to Board member is multiplied fivefold. This does not take 
into account the role of the office of the executive secretary which is 
the hub of all of this activity. Yet, it is difficult to see what alterna- 
tives there are under the law. 

The background for the establishment of this elaborate legal staff in 
each Board member’s office is the elimination by law of the Review 
Division type of operation which constituted the Board’s legal divi- 
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sion under the Wagner Act. It was felt that the Review Division had, 
in effect, taken over the decision-making function of the Board. 

Whatever the background, it is important to recognize that the 
present legal machinery in the Board member’s offices is cumbersome 
and imposes elements of delay, over and above those inherent in the 
nature of the job at hand. 

The situation could conceivably be worse. As it is now, a detailed 
review of the record is made by only one person—the legal assistant 
attached to the Board member’s staff, who heads a partic ‘ular panel. 
If the Board interpreted its responsibility to require 3 or 5 legal assist- 
ants each engaged in a page-by-page reading of the record, the condi- 
tion of the Board’s docket would border on the impossible. 

Basically, the massive proportions of the legal machinery are attrib- 
utable to a condition over which the Board has no control, or, at least, 
only partial control. Itisamass production judicial agency. In fiscal 
year 1950, the five-member Board issued decisions m 2,951 cases of 
all types. In one form or another, Board members were responsible 
for rendering personal judgment on 60 cases a week more or less, not 
counting their deliberations on actions subsequent to decision and the 
administrative details involved in running an agency with several hun- 
dred employees. The Board’s decisions must rigorously justify the 
findings of fact with an opinion on each finding and a resolution of 
every conflict on which the decision hinges. 

This case load exceeds the total number of appeals and proceedings 
commenced in all of the 11 circuits courts of appeals in fiscal year 1950. 
= of the Administrative Office of the United States Courts, 
p. 132, 1950 fiscal year.) At the end of 1950, there were 65 judge- 
ships to handle this case load. 

There are three proposals to ease the enormous burden on the 
Board. One approach is to increase the number of Board members, 
say to seven, as was contemplated in one version of the amended act 
before it was passed. The advantages of this are almost purely con- 
jectural. A seven-man Board would not save any time for those cases 
which required full Board action. On the other hand, it would mean 
equipping each of the Board members with a full legal staff, and, more 
important, it would mean getting a meeting of minds among seven 
people, which is always more difficult than getting it among five people. 
The net saving in elapsed time is not likely to be substantial if any. 

Another alternative administrative arrangement for the legal staff 
of the Board members is to set up a legal pool upon which the Board 
members could draw for legal assistance. This would require an 
amendment to the law. In a limited sense this is comparable to the 
old review division but it would seem that adequate safeguards can be 
provided which would prevent this pool from being a policy-making 
instrumentality in its own right, which was the major objection to the 
old review division. 

Under this scheme a limited number of legal aides (say 2 or 3) to 
individual Board members would concentrate on analysis. 

The advantages which such an arrangement would have are perhaps 
some of the following: 

(1) Free the Board members from time-consuming, non-case- 
handling activities. 

(2) Cut down on the up-and-down movement of papers within the 
Board members’ offices and between the offices of the Board members. 
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(3) Reduce the human frictions which inevitably develop between 
staff members of the respective offices. 

(4) Make possible a more flexible utilization of attorneys’ time 
than is now possible with five separate noninterchangeable staffs. 
For example, it might be possible to achieve a better coordination of 
personnel so that the attorney who works on the case prior to decision 
can be utilized to work on the same case when it reaches the enforce- 
ment stage. 

(5) It is not unlikely that the aggregate number of attorneys 
employed in a pool arrangement of this sort would be less than is now 
in the individual offices of the Board members. 

In considering a central legal unit on the Board side it is conceivable 
that the more routine cases could be handled by this unit, with only 
the issues cases processed by a small legal staff in the individual 
Board member’s office in the existing manner. An approximation of 
the cases which raise issues of consequence may be determined by the 
proportion of cases which are decided by the full Board in contrast 
to the cases which are decided by a three-man panel. One-third of 
the unfair labor practice cases are decided by the full Board. 

The investigation indicates that the legal assistant’s job of analyzing 
and digesting the record in a given case is not one in which the partic- 
ular viewpoint of a Board member is necessarily relevant. Another 
way of saying this is that the legal assistant does not angle his analysis 
of the record to what he thinks are the special viewpoints of the Board 
member he is working for. If this is so then the existence of five 
separate staffs of legal assistants does not appear to be an indispensable 
requirement for assuring that the decision of a Board member in a 
particular case shall be an independent decision and not the decision 
of an impersonal review division. 

It looks as if it is possible to carry out the intent of the provision 
in the present statute for independent review of a case by each indi- 
vidual Board member without imposing a structure of what are really 
five separate review divisions, each of which requires the expenditure 
of overhead administrative time having nothing to do with case han- 
dling. It is a fair assumption that an integrated legal division in the 
Board members’ side of the agency operations will reduce this over- 
head non-case-handling time, and therefore permit more man-hours of 
work for case handling. 

Finally, we must candidly face up to the fact that the Board mem- 
ber cannot read the full record himself, given the present case load. 
He must necessarily rely on ‘crutches’ of one sort or another. So 
that the choice is not between the Board member reading the full 
record himself and having somebody else do it for him, but between 
two types of crutches. As far as this investigation has any merit the 
choice is between one review division or five review divisions. 

In any case, the Board should be given some leeway within which 
to order its legal staff into a more efficient administrative arrangement. 

Consideration should be given to a more vigorous use by the Board 
of the injunctive relief available to it under section 10 (e) of the act. 
Section 10 (e) provides, in part, that the Board may petition the court 
of appeals for a restraining order in connection with its petition for 
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enforcement. The Board has used the 10 (e) restraining order in a 
few cases where it has had reason to believe that the effect of the order 
would be nullified by an action of the respondent pending the final 
adjudication of the case by the court. 

The use of injunctive relief at this point has a good deal of justifica- 
tion where ordinary injunctive relief is normally most vulnerable to 
criticism from a due process standpoint. The 10 (e) injunction can 
issue only after the complete processing of a complaint up to and 
including the point of Board decision. It stands in a different posture 
in this respect than the 10 (j) and 10 (1) injunctions which are based 
only on a presumption by the general counsel that the charges are 
true; a presumption which can and has frequently been rebutted by 
a subsequent Board decision. The judicious use of the 10 (e) injunc- 
tion can go a long way to prevent the nullification of the effect of a 
Board order while the circuit court is considering the petition for 
enforcement. 

The problem of allocating responsibility for the time elapsed in 
completing the enforcement procedures is rather involved. And 
in the discussion that follows on this point no inference is intended 
that the responsibility is solely that of the Board or of the courts. 
The enforcement process involved a sequence of interrelated steps. 
For many purposes, enforcement is the most critical stage. This is 
the most crucial stage of a Board order, because the Board ‘order alone 
carries no force whatsoever. The respondent may, with impunity, 
disregard the Board’s order and suffer no discomfort other than an 
increased back-pay bill in an 8 (3) case. And even this is losing 
much of its force in a tight labor market where workers, discrimina- 
torily discharged, say, take other jobs and thus lighten the load of 
any subsequent back-pay award. Other than 8 (3) cases, only the 
expense of litigation serves as a deterrent. 

On average, it takes 4 months between the time a case is referred 
to the Division of Law for enforcement and the time the case is mailed 
to the court and 8 months between the time the Board releases the 
case to the court and the date of the court’s decision. Something 
on the order of a year, then, is required to complete the enforcement 
process. 

There is great variation among courts of appeals in the time that 
it takes to issue a decision after the complete record is received. 
On the lower end of the range, the third, fourth, and seventh circuits 
will consume under 5 months, on the higher end of the range, there 
are the ninth circuit, with more than 12 months, the tenth and sixth 
circuits with 10 months, and the fifth circuit with almost 10 months. 

Important segments of time consumed in the court review and 
enforcement stage are, as we have said, not within the control of the 
Board. For example, in 6 of the 11 circuits is the Board permitted 
under the rules of the court, to print its own brief. In the other five 
circuits the printing of the brief is under the direction of the clerk. 
As of May 7, 1951 (when the investigator interviewed the managing 
attorney in charge of supervising this phase of the work for the 
Board), a spot check was made of 10 cases chosen at random to deter- 
mine the time lapse between the date the brief was sent to the clerk 
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for printing and the date the record and brief were printed. The 
results of the spot check are as follows: 











4 Circuit | Date documents sent for | Date received 
Case No. court printing (as of May 7, in 

| 1951) Washington 

| 

ae 90) Pca ote erates | Not received. 
Bs A he OF eee GO... osca.. Ck | Do. 
3 nd | Do, 
4 8 | Mar. 22 ...-| Apr. 19 

5 9 | Feb. 14 | Not received. 

6 9 Compliance lanai 

7 } UG, oS Seteeeee Do. 
s | 6 | Jan. 25 Do, 
4 4) cathe cncoctaetnigt-esot eee 

10_. ee Seeger earn Not received. 








Time could undoubtedly be saved if the Board were permitted to let 
out its own printing and not be subject to the varying rules of five 
circuit courts in this respect, including some of the circuits which 
carry a relatively heavy load of Board cases. No attempt has been 
made to find out what such grant of authority to the Board would 
mean for the individual courts of appeals affected. 

The enforcement and review procedure is not the only point at 
which the ultimate effective compliance with the Board’s decision can 
be delayed. A belligerent respondent may also utilize the techni- 
calities of the contempt procedure to escape or delay punishment for 
violation of the law. It seems more difficult to secure effective 
contempt action arising out of a Board case (which can only be 
initiated after a court enforcement decree representing the culmination 
of perhaps 2 to 3 years of litigation) than it does out of a violation 
of a State court restraining order issued with few, if any, due-process 
safeguards. 

At a conservative estimate, it takes more than a year on average 
to secure adjudication of a contempt petition after the enforcement 
decree has been entered. In the Weirton Steel case, an extreme case 
to be sure, the adjudication of the contempt citation took more than 
7 years after the enforcement decree had been entered. (See Appendix 
Contempt: Proceedings initiated or concluded in the Court of Appeals 
since January 1, 1950.) 

One approach which is offered for consideration as a way of expedit- 
ing the court review of Board decisions may be derived from the 
structure and organization of the Emergency Court of Appeals, 
originally established to review orders of the Office of Price Admin- 
istration. By statute, it now performs the same function with respect 
to the Office of Price Stabilization. 

The Emergency Court stands half way between a specialized court 
like the Court of Claims on the one hand, and the regular courts, on 
the other. Its case jurisdiction is strictly defined, but the judges are 
drawn from the current roster of federel district courts and the circuit 
courts by the Chief Justice of the United States Supreme Court. 
The case loads of these judges in their home courts assigned for duty 
in the Emergency Court are reduced to make possible their participa- 
tion in the Emergency Court. It brings to bear the kinds of judgment 
acquired in sitting on cases in the general law to the problems of a 
specialized field of law. 
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An adaptation of the Emergency Court of Appeals concept of 
judicial review of administrative acts to the review of NLRB orders 
seems to offer many fruitful avenues of inquiry. In broad outline, 
a system of judicial review of: Board orders might appear something 
like this: 

The establishment by statute of a Labor Court of Appeals with 
the same jurisdiction now exercised by the 11 circuit courts in respect 
to the enforcement of Board decisions. 

2. The assignment by the Chief Justice of the United States Su- 
preme Court of pe rhaps 18 judges from the district and circuit courts, 
who, in turn, would be assigned in ranels of 3 by the designated chief 
judge of the labor court when and were cases are to be heard. There 
would be no established terms of the court but the three-judge courts 
would sit when and where required and could be expected to hear 
the cases much sooner after docketing than is now possible when the 
NLRB cases are part of a crowded court calendar. 

3. It might be necessary to appoint additional judges to the various 
district and circuit courts but not by the same number that would be 
utilized in sitting on Board cases in this new proposed court because 
the judges in the labor court would be part-time. 

The potentialities for time saving in such a system might be in- 
ferred from the record of the Emergency Court of Appeals ‘compared 
to the circuit courts generally. For fiscal year 1950, 7.1 months, on 
average, were consumed from the filing of complete diced to final 
disposition in the circuit courts generally. Five months were con- 
sumed on average in the Emergency Court of Appeals between the 
filing of the complaint and the court’s decision. A more precise 
comparison accentuates the difference in lapsed time in favor of the 
Emergency Court of Appeals; the average time lapse between the 
filing of the last brief and the decision was 2.9 months, less than half 
of the time consumed in the circuit courts generally. 

In brief, the application of the Emergency Court of Appeals con- 
cept to the adjudication of NLRB cases would mean specialized 
machinery but not excessively specialized judges. 


SUMMARY OF RECOMMENDATIONS 


(Major recommendations are in italics) 
A. GENERAL RECOMMENDATIONS 


1. Waive non-Communist oath requirements for labor organizations 
which certify that they have incorporated appropriate provisions in 
constitutions or bylaws barring Communists and fellow travelers from 
holding office, and that such provisions are being enforced. (Requires 
legislation.) 


B. RECOMMENDATIONS WITH SPECIAL RELEVANCE TO REPRESENTATION 
PROCEDURES 


Eliminate joint conference between the parties as a routine 
procedure. 
2. Systematize the scheduling of representation hearings so that 
dates for hearings can be assigned immediately on request by the 
field examiner. 
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3. Reduce internal processing of final investigation -report to elimi- 
nate routing and extensive review on the legal side of the regional 
office. 

4. Use qualified field examiners as representation hearing officers 
instead of relying solely on the regional attorneys. 

5. Devise stipulation form as a possible substitute for hearings if 
the parties are amenable. (Probably requires legislation.) 

6. Reinstate the prehearing election. (Requires legislation.) 

7. Make the regvonal director the effective end point with respect to all 
issues in dispute in the representation procedures subject only to a limited 
right of appeal to the national board. (Requires legislation.) 

8. Permit, wherever feasible, the utilization of abbreviated means of de- 
termining majority status such as cross-check of union membership cards 
and employment roster instead of making an election mandatory. (Re- 
quires legislation.) 

9. Allow more flexible means of getting representation ballots 
printed. 


C. RECOMMENDATIONS WITH SPECIAL RELEVANCE TO UNFAIR LABOR 
PRACTICE PROCEDURES 


1. Maximize the possibility of securing the basic data the first time 
by (a) providing the assistance of a professional staff member to charg- 
ing party in filling out forms; (6) issuing an educational pamphlet on 
how to bring a case before the National Labor Relations Board. 

2. Assign an attorney and field examiner to a case at the start of the 
investigation. 

3. Consider the institution of a training program for field examiners. 

4. Trial examiners should be tougher in granting postponement and 
extensions of time for filing briefs. 

5. Trial examiners should study the more systematic use of various 
stipulation techniques as a way of reducing the size of the record. 

6. Provide a pool of law clerks available to the trial examiners. 
(Requires legislation.) 

7. Partial centralization of legal assistance to individual board mem- 
bers. (Requires legislation.) 

8. More liberal use of 10e injunction after Board has issued a decision. 

9. Consider the establishment of a special circuit of the circuit court of 
appeals with specialized machinery but with the judges utilized on a part- 
time basis from the existing roster of district and circuit court judges. 
(Requires legislation.) 
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APPENDIXES 


APPENDIX A 


SuMMARY OF NEw ‘“‘R” Case PROCEDURE INSTITUTED BY THE GENERAL .COUNSEI 


In order to expedite the processing of representation cases in the field, the general 
counsel conducted a series of staff conferences, and on March 14, 1952, issued 
instructions to the regional offices putting into effect new procedures for handling 
such cases. 

The basie objective will be accomplished largely by the elimination of review of 
legal questions prior to notice of hearing or dismissal, except in unusual cases 
where the regional director feels that the question of law presented by the facts 
warrants legal review. Various other procedural changes are made to expedite 
the moving of ‘‘R’”’ cases through the various intermediate stages to the close of 
the hearing. The new procedures also are designed to permit regional directors 
a greater flexibility in the use of staff by which it is expected that the processing 
of all cases will be expedited. 

Following is a summary of the general counsel’s memorandum of March 14 
detailing the operation of the new process: 

Upon filing of the petition, the initial letter notifying the partie of the filing 
will be sent out immediately. Immediately upon assignment of the ease, the 
field examiner telephones the employer involved.! If the employer has not re- 
ceived the notification, the field examiner advises him of the filing of the petition, 
the unit alleged to be appropriate, ete. If the emplover agrees to an eleetion, the 
election details in many instances are arranged on the telephone with the company 
and the petitioner. In the event a large number of employees are involved and 
election details are complicated, a conference may be arranged to resolve such 
problems. If intervenors are involved they, of course, will be consulted to deter- 
mine whether or not they will consent to an election. 

If the employer raises questions which need discussion and indicates that a 
consent election would be entered into if the questions can be resolved or, if ques- 
tions of fact are raised which require further investigation, a conference may be 
arranged. 

When @ consent agreement cannot be obtained and it appears that a joint con- 
ference would be fruitless, the field examiner immediately reports verbally the 
issues and pertinent facts to the regional director or designated supervisor. If 
the regional director agrees that a notice of hearing should issue, a hearing date 
is set immediately and informal telegraphie riotice of the hearing is sent to the 
parties giving, wherever possible, the minimum notice running from time of 
anticipated receipt of the wire prescribed in the Ageney’s field manual. The 
wire is also to contain a statement that formal notice of hearing will follow. At 
the same time the formal notice of hearing is prepared and sent to the parties in 
the usual manner. 

Procedures for discovering and notifying possible interested parties may present 
special problems. A method suggested for accomplishing this without delaying 
handling of the case is as follows: 

Upon filing of petition, and up to issuance of notice of hearing, telegrams will 
be sent to other labor organizations claiming or believed to have an interest, 
notifying them of the petition and briefly describing the unit. The telegram will 
state that unless assertion and evidence of interest are received within 48 hours 
the regional director will assume the labor organization asserts no interest in the 
proceeding. 

If a consent agreement is obtained during the 48-hour period, possible inter- 
venors are to be called by telephone at once without waiting for the 48 hours to 
elapse. 





1 This assumes that petitioner has submitted a showing of interest which is adequ: te on the basis of the 
petitioner’s claim of the number of employees in the unit. Otherwise, the initial telephonic contact is not 
made until and unless the showing is made in accordance with past practice 
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Where a joint conference is held and informal adjustment is not obtained the 
procedure outlined above will apply, modified to the extent required by circum- 
stances. If the conference is conducted in the regional office the verbal report to 
the regional director or designated supervisor may be made during a recess in the 
conference, a hearing date is set at that time and, if possible, the parties are served 
at the conference with formal notice of hearing. Otherwise they are presented 
with an informal notice of hearing which includes a statement that formal notice 
of hearing will follow. 

If the conference is conducted away from the office, a consent election is not 
obtained, and a hearing is appropriate the field examiner recesses the conference 
and calls the regional director or designated supervisor reporting the facts and bis 
recommendation to issue notice of hearing. If the regional director or the super- 
visor concurs, a hearing date is set during the conversation and the informal 
notice of hearing described above is presented to the parties by the field examiner. 
In the meantime the regional office prepares and issues the formal notice of hearing 
to the parties listed by the field examiner during the telephone conversation. If 
the hearing date cannot be set during the telephone conversation with the regional 
director or designated supervisor, the field examiner simply advises the parties 
that a notice of hearing willissue. Thereafter, as soon as the region fixes the date 
for the hearing, it sends the informal telegraphic notice of hearing described above 
to the parties without awaiting the return of the field examiner to the office, and 
at the same time issues formal notice of hearing. 

Subsequent to issuance of the notice of hearing but before the hearing is held, 
a short memo or final investigation report covering the issues and relevant facts 
on which the recommendation to issue notice of hearing is based is submitted to 
the regional director or designated supervisor. If it appears to the superior that 
the notice of hearing should not have issued, the notice of hearing will be with- 
drawn and the case dismissed. 

At any point before the close of a hearing, if the regional director is convinced 
that a question concerning representation clearly does not exist he may with- 
draw the notice of hearing and dismiss the case. 

The general counsel’s memorandum goes on to say that the new procedures 
‘‘* * * will operate most effectively if field examiners are used as hearing officers 
in their own cases except where unusual circumstances exist.’”’ Earlier hearings 
will be scheduled, and will be heard, whenever possible, by the official who in- 
vestigated the case from its beginning. It is also contemplated that in appropriate 
situations where the parties at a joint conference in the field agree to a hearing 
date the hearing can be conducted by the field examiner on the same field trip, 
provided stipulations waiving formal notice, ete., can be obtained and the neces- 
sary reporting arrangements can be made. 

The regions are instructed under the new procedures that any practice of 
granting continuances as a matter of course be discontinued. Requests for 
continuances should be required to be made in writing and should not be granted 
except for good cause shown. 

With respect to the problem of determining whether an adequate showing of 
interest has been made, the memorandum points out that the field examiner will 
normally receive the case for investigation before the employer’s list of employees 
is received. The initial contact with the employer is made without waiting for 
the list. He is requested to submit immediately a list of the employees in the 
alleged appropriate unit. However, the notice of hearing is issued, if a consent 
election agreement is not obtained, without waiting for the list if the interest show- 
ing is adequate on the basis of the union’s claim or the employer’s statement of 
the number of employees in a unit. If, thereafter, a list is received before the 
hearing a check is made and if the showing is inadequate the notice of hearing 
may be withdrawn. 

The instructions suggest that the field examiner prepare a check list to be used 
in telephonic investigations. Such lists based upon experience, policy, and de- 
cisional requirements are expected to save time, effectively channel the conver- 
sation, and reduce the number of subsequent calls. 

It is anticipated that cases in the field where a hearing is necessary the field 
examiner will be prepared at the time he calls the regional director or designated 
supervisor to advise him of the date he can hold the hearing. The place of hearing 
may be arranged for by the field examiner after the conference. 

Every effort is to be made by the hearing officer to obtain a consent or stipu- 
lated election agreement at the hearing. In addition, at the close of the hearing 
if consent is not obtained, the hearing officer is to make arrangements for the 
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details of any election which may be directed unless tne election details are so 
substantial and complicated as to warrant a further conference closer in time to 
the holding of the election. Except in unusual and complicated cases the hearing 
officer’s report is expected to be mailed to the Board within 48 hours. 

It is also suggested to the regions that hearings be scheduled more frequently 
at the regional or subregional offices, even when the plant is some distance away, 
in order to save staff time and permit a more flexible arrangements with reporters. 
This is subject, of course, to the availability of witnesses in complicated cases 
and travel schedules of field examiners and attorneys. 

The general counsel’s memorandum suspends all manual provisions in conflict 
with the new procedures until further notice. Substantive provisions of the 
manual will continue to be applied. 

The memorandum also cautions the regions that the adoption of these pro- 
cedures does not mean that less case investigation should be made than in the 
past. Issues are to be thoroughly explored in the preliminary telephone calls, 
conferences, and during the hearing. Questions of eligibility are to be explored 
and resolved in order to minimize the chances of challenges resulting in indecisive 
election. Although initial telephone contacts is to be made in all cases the joint 
conference may also be used wherever and whenever in the judgment of the 
regional office it is justified because of the possibility of securing a consent election 
through its use. 

The general counsel’s memorandum also reminds the regions that these changes 
are experimental and that he expects regional directors and staff members will 
cooperate to the fullest extent to make the process work effectively. It is also 
anticipated in that memorandum that experience will show that within the 
framework of the basic principles of the process, modifications may be desirable; 
and the hope is expressed by the general counsel that regional directors will 
watch the operation of the new procedures carefully and will make whatever 
recommendations and suggestions are warranted based on a fair experience 

These procedures were placed in effect Monday, March 24 





Orrick MEMORANDUM UnitTep StaTEs GOVERNMENT 
OcroBER I], 1951. 
To: David P. Findling, associate general counsel. 
From: A. Norman Somers, assistant general counsel. 
Subject: Board and court lags in processing cases. 

Pursuant to your instructions I asked the managing attorney to make a study 
of a representative grouping of cases for the purpose of determining the average 
lags, respectively, between the time that a case is referred for enforcement to 
the time that it is brought into court, and between the time a case is brought 
into court and a decision rendered by the court. 

I am attaching hereto a series of tables prepared by Mrs. Filipowicz as well as 
her explanatory memorandum 


A.N.S. 
OrricE MEMORANDUM, UNITED STATES GOVERNMENT 


OcTOBER 11, 1951 
To: A. Norman Somers, assistant general counsel. 
From: Rose Mary Filipowiez, managing attorney. 
Subject: Board and court lags in processing cases. 

Attached are the results of the statistical survey made for the purpose of 
determining the average period of time consumed between the date a case is 
referred to the Division of Law for enforcement and our mailing it to court, also 
the average period of time consumed between the time the Board releases the case 
to court and the date of the court’s decision. 

In order to determine what number of cases should be considered in figuring 
the lag in each circuit, we made a breakdown of the number of records which were 
sent to each circuit during the past 12 months, October 1950 to September 1951 
(see appendix A-1), and from the results of that breakdown we figured the 
percentage of Board cases filed in each circuit during that period (see appendix 
A-2). 

Using the percentages in appendix A—2 we then listed in appendix B the propor- 
tionate number of cases most recently mailed to each circuit, and figured the 
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Board lag in each such case, also the average Board lag in each circuit. Review 
(as distinguished from enforcement) cases were omitted from this list, as the lag 
in those cases rarely exceeds the 40-day period from the date of service of the 
petition to review upon the Board, within which the rules of the courts require 
that the record be filed by the Board. Of the 151 records mailed to court during 
the 12-month period, 39 or 2644 percent were upon petition to review. It was 
felt that the inclusion of such a high percentage of cases in which the average 
lag is only 40 days would result in coloring the total averages in our favor. 
However, the high percentage of review litigation should be noted, as these cases 
are given preference in assignment for briefing and record preparation, thus 
retarding the progress of the cases referred to the division for enforcement. 

However, review cases were included in the list of cases in appendix C, which 
shows the court lags, as there is no difference in the time lag between enforcement 
and review cases once the record is filed in court. 

You will note that some of the cases showing a long Board lag in appendix B 
(i. e., Sterling Beverages and Somerset Classics in CA 2; General Armature in CA 3; 
Happ Bros. in CA 5) were subject to special circumstances such as deferment 
while awaiting Supreme Court decision or reference to Board for reexamination 
or correction of Board order. They were included, however, for the purpose of 
averages, because it was felt that in every such representative group there will 
always be some cases in which such delays will oceur before transmittal to court. 

tegarding appendix C, the only cases passed over were those referred to the 
courts on supplemental petition after remand, as the review at that stage of the 
proceedings is limited and is not the full review accorded a case originally before 
the court; we also omitted two other cases: N. L. R. B. v. Service Trades, Chauf- 
feurs, etc., decided July 31, 1951, because it was long delayed by the second 
circuit pending the Supreme Court’s decision in the picketing cases and was not 
representative of the average lag in that Court; also John Hancock, etc. v. N. 
L. R. B.,in the District of Columbia circuit (see footnote 1, appendix C). 


R. M. F. 
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A (2).- 


Percentage of total volume of cases mailed to each circuit during 


period October 1950-September 19451 


Number of 
| cases | 
mailed | 
ail 


Percentage 
of total 
volume 
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25 
| 2: 
20 
17 
17 
12 
13 
Court 
FIRST CIRCUIT 
RB vy. Wentworth Bus 
RB v. Samuel Kobritz, d/b/a Star Beef 
Total 


Average lag 


SECOND CIRCUIT 


RB v. Electronics Fquip 

RB v. Carlyle Rubber 

RB v. Teamsters Local 897 (Sterling Bev.) 
RB v. Childs Co 5 
RB vy. Somerset Classics 

RB v. Montgomery Ward 

Total 

Average lag 


THIRD CIRCUIT 


$v. Pennwoven, Inc 

3 v. Landis Tool 

3v. Kanmak Mills 

v. treneral Armature 
Total 
A verage la 
FOURTH CIRCUIT 
RB v. Morehead City Garment 
RB v. Carolina Milis 
RB vy. United Mine Workers Dist. $1 
RB vy. Hart Cotton Mills 
rotal 
Average la 
FIFTH CIRCUIT 

RB v. Cherokee Hosie ry 
RBv. Warren Co 
RB vy. Happ Bros 
RBv. Royal Palm_. 
RB v. Sanson Hosiery 
RB vy. Seve n-Up Bottling 
RB v. Woodruff 
RB vy. Eva Ray Dress 
RB Long Lewis Hardware 
rotal 
Average | 


Received for 


Number of | Percentage 





cases of total 
mailed volume 
= - aasupremiensinmnctiiarell nssiilininans 

7 | 4l¢ 

6 4 

6 4 
1 % 

151 100 


Time lag 
Mailed to 


enforcement court 
Months | Days 

Apr. 10,1951 | July 19,1951 3 9 
Jan. 23,1951 | May 29,1951 4 6 
7 15 
3 22 
June 4,1951 | Sept. 7, 1981 3 3 
May 14,1951 | Aug. 29, 1941 3 15 
July 25,1950 | Aug. 15, 1951 12 21 
May 10,1951 | Aug. 7,1951 2 27 
Aug. 25,1950 | July 6, 1951 10 12 
Mar. 27,1951 | July 6,195! 3 19 
on - 33 87 

6 
June 65,1951 | Sept. 12, 1951 3 | 7 

Apr. 10,1951 | Sept. 10, 1951 5 
Apr. 18,1951 | Aug. 31,1951 | 4 | 13 
June 15,1950 | May 11,1951 10 | 27 
22 | 47 
5 27 
| June 4,1951 | Aug. 16, 1951 2 12 
| Mar. 1,1951 | Apr. 25, 1951 2 12 
Feb. 26,1951 | Apr. 23,1951 1 | 25 
Nov. 27,1950 | Apr. 3, 1951 4 7 
siiccasineisinecaieia dickies tats iasaaiecaia 9g St} 
> o> 

j | 

June 28,1951 | Aug. 16, 1951 1 18 
Feb. 23,1951 | Aug. 16, 1951 5 23 
Aug. 25,1950 | Aug. 7, 1951 ll 13 
Mar. 30,1951 | July 20, 1951 3 21 
Feb 8, 1951 July 13,1951 5 5 
Mar. 30,1951 | July 5, 1951 3 6 
Aug. 30,1950 | May 29, 1951 s 29 
Jan. 3,1951 | May 22, 1951 4 18 
Sept. 20,1950 | May 8, 1950 7 19 
47 152 
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APPENDIX B—Continued 


Time lag 
. Received for Mailed to 
Court enforcement court 


Months | Days 


SIXTH CIRCUIT 





1. NLRB vy. Tenn. Egg Co.__- ...--; Apr. 25,1951 | Aug. 24, 1951 3 
2. NLRB v. St. Oil Co. of Ohio. ._._.-- xete Jan. 2,1951 | Aug. 24, 1951 7 22 
3. NLRB v. Superior Co ; A July 10,1951 | Aug. 17, 1951 l 7 
4. NLRB v. Cent. Ky. B’cast ca ..| June 5,1951 | Aug. 15, 1951 2 10 
5. NLRB vy. Arquillo et al ‘ ------| May 7,1951 | July 24,1951 2 17 
6. NLRB vy. Oertel Brewing Co May 8,1951 | July 24,1951 16 
7. NLRB v. Queen City Valves = -.---| May 14,1951 | July 5, 1951 1 21 
Total IS 122 
Average lag_. 5 
SEVENTH CIRCUIT 
1. NLRB v. Int'l Union Loc. 291 Feb. 14,1951 | Sept. 20, 195! 7 6 
2. NLRB v. Acme Mattress Feb. 28,1951 | June 25, 1951 3 27 
3. NLRB v. Autopart Mfg Sept. 21,1950 | Mar. 23, 1951 6 3 
4. NLRB Vv. Bradley Wash Fount June 16,1950 | Jan. 30,1951 7 15 
5. NLRB Vv. Conlon Bros Mar. 7,1950 | Nov. 2,1950 7 26 
6. NLRB V. Illinois Beli Apr. 21,1950 | Dee. 8, 1950 7 17 
Total 37 04 
Average lag 6 21 
EIGHTH CIRCUIT 
1. NLRB vy. Ozark Hardwood , Nov. 2 Mar. 22, 1951 3 23 
2. NLRB V. Int'l Bro. Teamsters, Local 41... ..| July Sept. 17, 1951 l 22 
Total 4 45 
Average lag 2 2244 
NINTH CIRCUIT 
1, NLRB Vv. Dant & Russell Jan 4,1951 | June 15,1951 5 ll 
2. NLRB V. Medford Steel May 23,1951 | July 24,1951 2 1 
3. NLRB Vv. Rogue Valley Broadcasting ; Apr. 25,1951 | July 24, 1951 2 29 
4. NLRB Vv. Robt. S. Guerin --| Apr. 10,1951 | June 28, 1951 2 2 
5. NLRB Vv. Electric Autolite ‘ Feb. 6,1951 | June 21, 1941 4 15 
6. NLRB Vv. Continental Nut ..| Nov. 28,1950 | June 15, 1951 6 18 
7. NLRB Vv. U.S. Gypsum ...-; Aug. 30,1950 | May 11, 1951 s 2 
8. NLRB Vv. Pacific Maritime Association ‘ Sept. 11,1950 | May 8, 1951 7 28 
Total é - ‘ - Z jevditaieete 36 126 
Average lag i ’ ; ; : ce wins 5 1 
TENTH CIRCUIT 
1. NLRB V. Peerless Quarries , Feb. 20,1951 | June 22,1951 4 2 
2. NILRB v. Strang Garage (and two other cases Apr. 10,1951 | May 16,1951 l 20 
Total 5 22 
Average lag 2 2¢ 
DISTRICT OF COLUMBIA CIRCUIT 
Average lag l 10 


1 As the Board’s litigation in the United States Court of Appeals for the District of Columbia Circuit was 
confined to review cases during the period under examination, the Board lag must necessarily be computed 
on the basis of the time allowed by the rules of the court for filing the record after service of petition for 
review upon the Board, 40 days. 
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FIRST CIRCUIT 
NLRB vy. Clark Shoe 
NLRB v. Underwood Mach. Co 
Total 
Average lag 
SECOND CIRCUIT 
NLRB vy. Smith Victory Cor 
NLRB vy. Everett Van Kle 
NLRBvy. E. A. Lahoratori¢ 
NLRB vy. Yawman & Er! 
NLRB vy. Quest-Shon Ma I 
NLRB vy. E. C. Brown, et 
Total 
Average | 
HIRD CIRCUI 
LRB v. Kingston Cake Co 
ml Cusano v. NLRB 
LRBvy. Nu-Car Carriers 
LRB v. Magee Carpet Co 
Total 
Average | 
FOURTH CIKCUIT 
NLRB v. Hart Cott \fills 
NLRB v. Carol Mills 
NLRB vy. Inter-City Advert 
NLRB United Mine Whrs im 
Total 
Avera 
FIFTH CIRCUIT 
LRB vy. Olin Industries 
LRB vy. El Paso Yeleta Bus I 
LRBv. Wester Boot & Shoe Co 
LRB vy. Bibb Mfa. Co 
LRB vy. Crosby Chemicals, I 
LRBvy. Fort Worth Transit 
LRB Dalton Tel. Co 
nerican Nat'l Ins. Co. v. NLRB 
LRB vy. Red Rock Co 
Total 
Avera la 


NLRB vy. Tenn. Coach Ci 
The Hoover Co. v. NLRB 


NLRB vy. Valley B’cast. Co 
NLRB vy. Grede Foundries 
NLRB vy. Dirie Mercerizing Co 
NLRB vy. Wiltse, d/b/a Ann Arbor Press 
NLRB vy. Vulcan Forging Co 

Total 

Ay it la 
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Date of mail- 
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Jan. 
Apr 


Feb. 
Dee 
Sept 


Sept 


Mar. 
Mar. 


Mar. 
Mar. 


Mar 
Mar 


Apr 
Apr. 
Jan. 


Jan 


Nov. 
Nov. 


Sept 


Jan. 


Aug. 


Feb. 


Mar. 


May 


Aug. 


Aug. 3 


Oct 


July 


July 


Aug. 
Mar. 
Mar. 


» 


record 
court 


1951 


29 


1949 


, 1961 
, 1950 
5, 1950 
. 1950 
, 1950 


1950 


3 1951 


21, 
98 
23. 
, 1950 
, 1950 
14, 
26, 


31, 


5, 1951 
, 1951 
5, 1950 


, 1950 
1950 | 


1950 
1950 


1950 
1950 
1950 


, 1950 
, 1950 
), 1950 
, 1951 
, 1950 


1950 
1950 
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Date of court 


decision 


June 19, 1951 
Dee. 20,1949 


June 1,195! 
May 31,1951 
May 7,195! 
Mar. 2k, 1951 
Nov. 9, 1950 
Oct. 31,1950 


Sept. 5, 1951 
Aug. 16, 1951 
June 13,1951 
June 6,195! 


July 31,1951 
July 16,1951 
July 16,1951 
June 18,1951 


Aug. 7,1951 

28, 1951 
June 25, 1951 
Apr. 27,1951 
Apr. 3,1951 
Mar. 30, 1951 
Mar. 20, 1951 
Feb. 23,1951 
Feb. 15, 1951 


June 2 


July 9,1951 
July 9,1951 
June 1,1951 
May 2,195! 
Apr. 10,1951 
Mar. 23, 1951 
Mar. 23, 1951 
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Days 
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23 
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AppENDIxX C—Continued 


Date of mail- 
Circuit ing record 
to court 


Date of court 
decision 


SEVENTH CIRCUIT 
1. Morand Bros. Ber. Co. v. NLRB Mar. 16,1951 | July 23, 1951 
2. W. T. Rawleigh Co. v. NLRB Jan. 8,1951 July 9, 1951 
3. Jno. S. Barnes Corp. v. NLRB . Feb. 5,1951 | June 29, 1951 
4. NLRB vy. Illinois Beil Tel. Co Dec. 8,1950 | May 21, 1951 
5. Local 12, Progressive Mine Workers, etc. v. NLRB-...| Jan. 26,1951 | May 23, 1951 
6. NLRB v. Conlon Bros. Mfg. Co Nov. 2,1950 | Feb. 19,1951 
Total 
Average | 
EIGHTH CIRCUIT 
1. NLRB v. Ozark Dam Constr Dec. 27,1950 | July 45,1951 
2. NLRB vy. J. I. Case Co Sept. 19,1950 | June 5, 1951 
Total 
Average la 





NINTH CIRCUIT 
NLRB Vv July 27,1950 | Aug. 30, 1951 
2. NLRB VY i June 2,1950} Aug. 20, 1951 
3. NLRB V. Potlatch Forests, In Apr. 24,1950 | May 11, 1951 
4. Haleston Drug Stores v. NLRB Jan. 13,1950! Feb. 15, 1951 
5. NLRB v.M. L. Townsend Sept. 16,1949 | Sept. 11, 1950 | 
6. NLRB v. O’Keffe & Merritt Apr. 28,1948 | Dee. 2, 1949 
7. NLRBV. Cannon Mfg. Co Dec. 27,1948 | Oct. 12, 1949 
8. NLRB VY. Andrew Jergens Co Sept. 23,1948 | May 17, 1949 
Total 
Average lag 
TENTH CIRCUIT 
1. NLRB v. Tri-State Casualty Ins July 26,1950 | Mar. 21, 1951 
2. NLRB v. United Bro. of Carpenters & Joiners of 
America (Klassen & Hodgso July 29,1949 | Aug. 14, 1950 
Total 
A ve rage lag 
CA-™ 
1. Di Georgio Fruit Corp. v. NLRB May 24,1950 | June 21, 1951 





1 John Hancock Mutual Life Ins. Co. v. N.L.R.B., decided most recently (July 5, 1951 
the lag there of 5 months 2 


experience averages nearer a year. Thus, Bethlehem Steel v. N.L.R.B., decided June 7 


days 


ACT 


Time lag 


Months 


Da 


was passed ove 


days was not representative of the average lag in this circuit, which fr 


, 1951, shows 
lag of 10 months 9 days, and Joy Silk Millis v. N. L. R. B., decided Noy. 2, 1950, shows a court lag o 


ys 
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ApprENpIx C 


National Labor Relations Board, Division of Trial Examiners, hearings closed 
Mar. 15, through Mar. 80, 1951 


" = | 
bs aa Case name | Case No. 


Dien, 15) CeearS Te OG: ib she icxkacedindké casddénksstieeidens | 
Briefs due Apr. 4 
Request for extension received from respondent. 
Extended to May 2 
Briefs filed by general counsel and respondent. 
Do Gulf Coast Oil Co Te S) Secchi ide ites | 15-CA-297. 
Briefs due Mar. 30 
Request for extension received from respondent. 
Extended to Apr. 16 
Brief filed by respondent. 


Mar. 16.| Macco Corp ca ..---------| 20-CA-509; 
Briefs due Mar. 30 20-C B-166. 
Settled after hearing } 

Mar. 17.| Service Metals Industries ; 7-C A-446. 


Briefs due Apr. 6 

Request for extension received from respondent. 
Extended to Apr. 16. 

Brief filed by respondent. 

Mar. 20.| Monsanto Chemical Co , pe : 14—CA-351; 
Briefs due Apr. 9 14-CB-52. 
Request for extension received from all parties. 

Extended to Apr. 29. 

Request for further extension received from all parties. 
Extended to May 9 | 
Briefs filed by 3 parties. 


Do._..| Stern Bros__-_. Sh aes tit : a ..| 2+CA-1537; 
Briefs due Apr. 10. | 2-+RCO-824; 
Request for extension received from intervenor. | 2-CB-486. 
Extended to Apr. 23 | 
Briefs filed by 4 parties. 

Mar. 21_| Wafford Cabinet Co ae Scie | 32-CA-130 

Briefs waived. j 

Do Western Cotton Oil 5 a aa ‘ neledaie 33-RC-212; 
Briefs due Mar. 31 | 33-CA-113. 


Request for extension received from respondent. 
Brief filed by respondent Apr. 9, 1951. 
Mar. 22 | Office Towel Supply Co., Ine 
Briefs due Apr. 11 
No request for extension. 
Brief filed by respondent. 


3-C A-344; 348. 


Do_...| Harbison-Walker Refractories Co- ; ; a .-| 10-CA-1056; 
Briefs due Apr. 6 10-C B-94. 
Request for extension received from respondent. 
Extended to Apr. 23. | 
Brief filed by respondent. i 
Mar. 24 | De Soto Hardwood Flooring Co.-_-- eats chaakanneattatems .------| 82-CA-152. 


Briefs due Apr. 13 
Request for extension received from respondent. | 
Extended to Apr. 23 | 
Briefs filed by general counsel and respondent. | 

Mar. 28 | Alaska Steamship Co ieebae he ise 19-C A-277; 358; 


Briefs due Apr. 17. 19-C B-90; 135. 
Extended to May 9, 1951, upon respondent’s request. 
Brief filed by respondent, charging party, and union. 
Mar. 30 | Modern Cleaners s a dinkataien au eae teat pith i lid 3-CA-298. 
Briefs due Apr. 19 
Request for extension received from respondent and general counsel. 
Extended to Apr. 30 
Brief filed by general counsel and respondent. 


AppENDIx D 


ConTEMPT PROCEEDINGS INITIATED OR CONCLUDED IN THE CouRTs OF APPEALS 
Since JANUARY 1, 1950 


1. Weirton Steel Co. (Third circuit) 
May 18, 1943: Enforcement decree entered. 
August 12, 1944: Contempt petition filed. 
October 16, 1944: Argument before court. 
December 22, 1944: Court issued decision that special master be ap- 
pointed. 


Jatten. 


; 








ADMINISTERING LABOR-MANAGEMENT RELATIONS ACT 31 


January 17, 1945: Court entered order appointing special master. 

March 1945 to August 1947: Hearings conducted before special master, 
with a number of recesses during hearings. 

February 1, 1950: Special master issued report. 

February 21, 1950: Court entered order directing that report to special 
master stand confirmed unless exceptions thereto are filed. Sub- 
sequently exceptions were filed. 

June 12, 15, and 16, 1950: Argument before court. 

July 28, 1950: Court entered order adjudging respondent in contempt. 

2. Berkley Machine Works & Foundry Co., Ine. (Fourth circuit) 

July 20, 1946: Enforcement decree entered. 

August 20, 1946: Court issued mandate. 

September 24, 1949: Petition in contempt and proposed order to show 
cause filed. 

October 14, 1949: Application for order to show cause argued before 
court. 

November 8, 1949: Court entered order appointing special master. 

January 18-21, 1950: Hearing conducted before master. 

November 17, 1950: Master issued report finding respondent not in con- 
tempt. 

April 2, 1951: Argument before court on petition and master’s report. 

We are awaiting the court’s decision. 
3. Corsicana Cotton Mills (fifth circuit) 

April 1, 1948: Enforcement decree entered. 

May 7, 1949: Petition in contempt filed in court. 

August 16, 1949: Court issued opinion deferring action on refusal to 
bargain count of contempt petition pending further negotiations 
between company and union. 

December 9, 1949: Court deferred further action until January 1950. 

January 26, 1950: Court issued decision finding respondent not guilty of 
contempt. 

4. O. H. Lawley, doing business as Coal City Cooperage Co. (fifth circuit) 

March 4, 1949: Enforcement decree entered. 

April 12, 1950: Filed petition in civil and criminal contempt and proposed 
orders to show cause. Court issued order to show cause in civil 
contempt but refused to issue order to show cause in criminal contempt. 

May 15, 1950: Civil contempt petition argued before court. 

June 7, 1950: Court issued decision adjudging respondent in civil con- 
tempt. 

5. The Todd Co., Ine. (second circuit) 

April 19, 1949: Enforcement decree entered. 

June 5, 1950: Petition in civil and criminal contempt filed. Court 
issued order to show cause. 

June 19, 1950: Argument before court. 

June 27, 1950: Court entered order adjudging respondent in civil con- 
tempt and dismissing criminal contempt petition. 

July 7, 1950: Court entered order, on application by respondent, staying 
enforcement of contempt order pending certiorari to Supreme Court. 

August 11, 1950: Respondent filed petition for certiorari. 

October 23, 1950: Supreme Court denied certiorari. 

6.%Charles de Guire, doing business as Monument Peak Logging Co. (ninth 
circuit) 

April 27, 1949: Enforcement decree entered. 

October 9, 1950: Contempt petition and proposed order to show cause 
filed. 

October 20, 1950: Court issued order to show cause. 

December 11, 1950: Argument before court. 

December 13, 1950: Court entered order referring matter to special 
master. 

January 25 and 26, 1950: Hearing conducted before special master and 
then adjourned without date to permit respondent to comply with 
decree. Respondent has since complied in part and is negotiating 
with region on steps to be taken to effect full compliance. 
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7. Republican Publishing Co., et al. (first circuit) 

May 12, 1949: Enforcement decree entered. 

February 11, 1950: Filed contempt petition and proposed order to show 
cause. 

February 20, 1950: Court issued order to show cause. 

March 7, 1950: Argued before court. 

March 16, 1950: Court issued decision and decree adjudicating respond- 
ents in contempt. 

8. National Plastic Products Co., Ine. (fourth circuit) 

June 1, 1949: Enforeement decree entered. 

July 5, 1949: Respondents’ petition for rehearing denied. 

April 15, 1950: Filed contempt petition and proposed order to show cause. 

April 20, 1950: Argued before court on application for order to show 
cause. 

April 21, 1950: Court issued order to show cause. Thereafter and prior 
to argument before court, respondent complied. 

June 27, 1950: Hearing before court. 

June 29, 1950: Court entered order dismissing petition because respond- 
ent had complied. 

9. Star Metal Manufacturing Co. Ine. (Third circuit) : 

June 29, 1949: Enforcement decree entered. 

December 8, 1949: Filed petition in civil and criminal contempt and 
proposed order to show cause. 

December 11, 1949: Court issued order to show cause. 

January 5, 1951: Argument and trial before court. Respondents found 
guilty of civil and criminal contempt. 

March 6, 1951: Court entered decree adjudging respondents in civil and 
criminal contempt. 

10. Gibson County Electric Membership Corp. (Sixth circuit) : 

October 18, 1949: Court issued decision enforcing Board order. 

November 22, 1949: Court issued mandate on above decision. 

May 15, 1950: Contempt petition and proposed order to show cause filed. 

May 25, 1950: Court issued order to show cause. Thereafter respondent 
complied and the Board requested the court’s permission to withdraw 
the petition. 

October 3, 1950: Court entered order permitting withdrawal of petition. 

11. Manuel Rico (Ninth circuit): 

December 20, 1949: Enforcement decree entered. 

May 1, 1950: Filed contempt petition. 

May 24, 1950: Court entered order adjudging respondent in contempt. 

12. Retail Clerks International Association, et al. (Ninth circuit) : 

January 14, 1950: Enforcement decree entered. 

May 18, 1950: Filed contempt petition; court issued order to show cause. 

June 20, 1950: Argument before court. 

January 2, 1951: Court entered order remanding case to the Board for 
further findings. 

The case is presently pending before the Board on the remand. 
13. Taylor Manufacturing Co. Ine. (Sixth circuit) 

October 19, 1950: Enforcement decree entered. 

November 15, 1950: Court issued mandate on above decree. 

February 16, 1951: Filed contempt petition and proposed order to show 
cause. 

April 2, 1951: Placed on court calendar but beeause respondent’s answer 
was not on file in clerk’s office, it was decided to withhold submission of 
matter to court pending filing of such answer. Thereafter, respond- 
ent filed answer alleging financial inability to comply. 

April 10, 1951: Filed a motion for discovery and inspection and for dep- 
ositions. Court requested to hold in abeyance all other proceedings 
pending such discovery and inspection and deposition. 

April 30, 1951: Court entered order directing that respondent file a finan- 
cial statement and that, pending such filing, the petition be held in 
abevance. 


The Board presently is awaiting the financial statement. 





pn a ee ee 


ADMINISTERING 


May 4, 


1950: Motion returnable before court. Court 
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directed 
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14. S. W. Dixon, doing business as U.S. Trailer Manufacturing Co. (Eigth cireuit) 
November 22, 1950: Enforcement decree entered. 

April 26, 1950: In view of respondent’s contention of financial inability 

to comply, filed motion for discovery and inspection and for deposition. 


that 


motion will be held in abeyance to permit respondents to file papers in 
opposition thereto. 





ApPrpENpDIx E 


ADMINISTRATIVE OFFICE OF THE UNITED STATES Courts, 


Washington, D. C., October 30, 1951. 


Mr. Jack BARBASH, 
Staff Director, Subcommittee on Labor and Labor-Management Relations, 
United States Senate, Washington, D. C. 

Dear Mr. BarswasH: We have now completed a compilation of information 
with reference to the time intervals in National Labor Relations Board eases 
coming before the circuit courts, requested in your letter to Mr. Chandler of 


September 27, 1951. 


will be of some assistance to you in your study. 
Yours sincerely, 


Cireuit 


Total 


District of Columbia 
First circuit 
Second circuit 
Third circuit 
Fourth circuit- 
Fifth circuit. 
Sixth circuit 
Seventh circuit 
Eighth circuit 
Ninth circuit 
Tenth circuit 


Circuit 


Total 


District of Columbia 
First circuit 
Second circuit 
rhird circuit 
Fourth circuit 
Fifth circuit 
Sixth circuit 
Seventh circuit 
Eighth circuit 
Ninth eircuit 
Tenth circuit 


WILL SHAFROTH. 


TABLE B—4 


National Labor Relations Board cases, 1951 


From filing of From filing of . ‘ sa 
complete record complete record deve Sins bet 
to final disposi- to filing last 7 b ae 

tion brief or submission 

‘ocac | Interval | «,.,. | Interval ‘eenc | Mterval 
Cases (months) Cases (months) Cases (months) 

79 8.5 73 5.5 73 0.2 
5 12.1 4 6.1 4 .6 
1 23 ] 1.7 l 1.1 
7 8.8 6 4.7 6 3 
4.1 8 1.6 - 4 
6 2.8 6 2.2 6 3 
18 10.2 16 9.0 | 16 2 
ll 9.1 11 6.1 11 6 
7 8.8 7 1.9 a . 
4 7.8 4 3.6 4 3 
4 11.8 3 9.7 3 0 
8 10.1 7 6.9 7 2 


From filing notice 


of appeal in lewer \F rom judgment in| From docketing 


: wer co ) “F cour 
court to filing of — urt t in lower court 
complete record ‘ ot are in to decision in 

appelk * cour i ‘hit - co 

in appellate court ippellate court appellate court 
Cases | Interval | Gases | Interval | G,.,. | Interval 

” |(months) (months) 5 (montns) 

14 1.4 

1 1.4 

4 0 

l 1.4 

2 1.3 

+ 1.5 


From hearing or 


submission to 


decision or final 


order 


Cases 


In addition to the table showing those intervals we are also 


enclosing a completed B—4 table showing the intervals in all cases. I hope this 


Interval 
(months) 


79 2.1 

5 4.2 

1 a 

7 1.9 

8 2.0 

6 1 

18 1.3 

11 1.6 

7 2.9 

4 2.9 

4 1.9 

8 3.2 

Petitions for re- 
nearing, time 
from filing to 
disposition of 

petition 

Cases Interval 

“=~ iimonths) 

19 0.4 

l 1.7 

l 1 


i) 
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Median time intervals in cases terminated after hearing or submission in the United 
States courts of wen during the Ess year ending June 30, 1951, by circuit 

















| 











From hearing or 
| submission to 

| decision or final 
order 


Interval 
|(months) 
al 


| Cases 


per rirr. reir 
SewnWw Fe CrOnwoeoc a 

















| 
| From filingof | From filing of 
| complete record | complete record Sr ta eon 
to final disposi- to filing last or submission 
Circuit tion brief 
| Interval | Interval | Interval 
| Cases \(months)| Cases (months) Cases |(months)| 
eer ee y 
Thee Be iden cad 2, 136 6.7 2, 062 3.5 | 2,062 | 0.7 
District of Columbia........| 243 | 9.7| 226) 40| 226| 14 
a. ee 53 4.9 | 51 | 1.2 51 -5 
Second circuit. _._.....--.--- | 268 | 3.3} 238) 1.6 238 4 
en MN 211 | 5.6} 210 | 2.3 210 5 
Fourth orentt......<.<.-.... 146 | 3.6 | 143 | 2.2 143 om 
se at 280 8.3 | 275 | 3.8 275 1.8 
Sixth circuit....<............ 169 8.2 | 165 | 4.9) 165 | 1.5 
Seventh circuit __.-..--.-.-.- 220 7.6| 218 5.1} 218 | 5 
Bishth Gireuit.......-...<.-.. 149 7.2 | 145 3.8 | 145 | .6 
ef ae 248 8.3 | 244 | 4.8) 244 1.7 
‘Deaths quell... ic 2=i..-.58- 149 5.8 | 147 | 3.4 147 .4 
— ~ —— : 
From filing notice! ., acta ait st : 
fofsppeal in lower |Fom Judement in! From docketing 
ae one decision in to decision in 
Circuit in appellate court! appellate court | appellate court 
| nett | am 
| Peene | Interval | o, | Interval Interval 
| Cases /(months)| Cases |(months)| Cases |(months) 
| | | 
ccs | 1,006 1.6! 1,404] 10.5) 1,666 | 21.4 
District of Columbia -.- --.---- 199 | 1.3 | 189 | 12.3 198 25.8 
NE MOIS 55 dems pnngsenes 45 2.3 | 34 | 10.0 38 25. 6 
Second circuit.............-- 251 | 3.6 | 132 | 9.7 | 186 31.0 
Co eee 192 1.1 118 | 9.0 145 28.8 
Fourth cirouit......-........ | 135 1.3 | 99 | 6.3 115 16.9 
RI, bikicteddeeennee 261 1.7 | 203 | 11.6 221 20.1 
Sixth circuit. Sdnlicieidiniaeled 153 2.5 | 121 | 11.4 129 23.1 
Seventh circuit _____- alae 215 1.3 | 147 10. | 176 22.3 
Eighth circuit............. al 141 1.8 112 10.5 128 22.2 
Ninth circuit_._....._- slindaeiceh 240 | 1.3 196 11.4 208 22. 6 
po ee ee 134 | 2.4 113 | 9.2 122 14.6 


1 Includes district courts and Tax Court only. 





O 


Petitions for re- 
hearing, time 
from filing to 
disposition of 








petition 
| Interval 
Cases | (months) 
539 0.5 
62 1.5 
10 <a 
36 3 
37 5 
17 3 
89 .6 
33 ot 
86 6 
45 -6 
80 4 
44 3 
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